penalty assessment set forth in Part 100, it was unnecessary
to make findings for determination of penalty amounts as
outlined in 30 C.F.R. 100.3 and 100.5.  See Sellersburg
Stone Company, 5 FMSHRC 287, 2 MSHC 2010 (1983), aff d sub
nom. Sellersburg Stone Company v. FMSHRC, 736 F. 2d 1147,
1150-1153 (7th Cir. 1984), rehearing en bane denied July 24,
1984; United States Steel Mining Company, Inc. 6 FMSHRC
1148, 3 MSHC 1362 (1984).

Ignoring the fact that (1) the operator's reliance on
Allied Products v. FMSHRC, 666 F. 2d 890, 894-896 (5th Cir.
1982) was misplaced, if not frivolous, and (2) that the
operator had failed to avail itself of the opportunity to
challenge the sufficiency of the trial judge's findings on
any other ground, the Commission refused to treat the
written transcript of the judge's bench decision, which
contained his findings of fact, conclusions of law and the
bases therefor, as part of his final order and remanded the
matter for the insufficiency of the final order which
adopted and confirmed the findings and conclusions set forth
in the written transcript of the bench decision.

Accepting the Commission's curious remand in good
grace, the trial judge included in his order of October 4,
1985, a direction to the parties to file post-hearing
briefs, including their proposed findings of fact, annotated
to the record, with respect to the material issues of fact,
law and discretion presented by the record.  On October 31,
1985, one day before its post-hearing brief was due, counsel
for the operator filed a second petition for review with the
Commission seeking vacation of the trial judge's order to
file a post-hearing brief.  The only ground asserted was the
"futility" of attempting to attack the trial judge's bench
decision.  On November 1, 1985, the Commission denied
Youghiogheny & Ohio's second petition for interlocutory
review and thereafter on November 25, 1985, the trial judge
issued an order to show cause why counsel's failure and
refusal to file a post-hearing brief should not be deemed a
default and a summary order entered assessing as final the
penalties assessed in the bench decision of May 31, 1984.
Counsel for Youghiogheny & Ohio made no response and offered
no execuse for his contemptuous refusal to file a post-
hearing brief.

The premises considered, therefore, it is ORDERED that
the operator be, and hereby is, determined to be in DEFAULT.
It is FURTHER ORDERED that the penalties assessed in my
decision of May 31, 1985 as adopted and confirmed in my
final order of August 8, and my supplemental order of
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Le.  Under all of these circum-
